I. Introduction
Statutory law reform in relation to private law obligations has, historically, been mostly a matter of piecemeal adjustment rather than radical reconstruction. The piecemeal approach recognises the value in structures that have emerged gradually from case law. It seeks to resolve ambiguities or address concerns which arise in localised areas of the larger structure. Nevertheless, piecemeal statutory reform involves two risks. First, if there is inadequate reflection upon how the localised area of concern fits into the larger structure, the result may be to create a disjuncture between adjoining parts of the structure. Second, subsequent developments in the case law may render what was enshrined in statute redundant or nonsensical. Statute law in Western Australia and Queensland that was enacted primarily to remedy certain problems raised by the Diplock litigation 2 has turned out to be a mixed blessing. It will be argued that the rules about the order of enforcement of claims against the trustee and recipients should be discarded and that case law developments in relation to the common law claim for money paid by mistake have resolved the central problem in the Diplock litigation.
II. Recipient Liability for Breach of Trust
Where someone receives a distribution of trust property and was not entitled to receive it, there are three types of equitable claim which the 'true' beneficiaries of the trust may bring against the recipient. First, if misappropriated trust funds can be traced into an asset, the beneficiaries may claim the asset or a share of the asset which is proportionate to the trust fund's contribution thereto. Whether the asset is legally owned by the trustee or a third party is irrelevant, except that a third party may be able to rely upon a defence of bona fide purchaser for value without notice. In Foskett v McKeown, 3 Lord Millett observed that, in such a claim, the claimants 'seek to vindicate their property rights, not to reverse unjust enrichment'. 4 This stance has been rationalised on the basis that, if a trustee has the power to make an effective transfer of trust assets, then 'any assets received in exchange are made subject to the same equitable interests as bound the original trust assets'. 5 Second, if a trustee conveys trust assets to, or confers an interest in trust assets on, a third party and the third party receives those assets or that interest knowing of the breach of trust, the third party will be liable in every way that the trustee would have been liable had the trustee been sued. 6 Knowing receipt opens up the possibility that the recipient will be personally liable to restore the trust estate, so is potentially a more exacting form of recipient liability than that which results from a proprietary claim. Where a traceable asset in the recipient's hands does not represent the full value of the misappropriated trust assets, the recipient merely has to transfer the asset. There is no liability to compensate the trust estate for any shortfall arising from a depreciation of the traceable asset.
7 Knowing receipt liability, on the other hand, is a true substitute for the beneficiaries' claim against the trustee.
Finally, it is conceivable that, where a trustee incorrectly distributes trust funds, a beneficiary or other person claiming through the trustee (such as a creditor of the trustee) ought to be able to recover from an innocent recipient the amount that the recipient received but should not have received. Equity is said to intervene in such a case because the recipient 'has received some share of the estate to which he was not entitled'.
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Re Diplock was a case about a deceased estate. The House of Lords, in dismissing an appeal, reasoned on the basis that this equitable claim was available against persons who had received distributions from deceased estates.
9 Accordingly, it has been uncertain whether distributees of funds from inter vivos trusts are similarly liable. Lord Nicholls (writing extrajudicially) has suggested that a restriction to deceased estates, although explicable in historical terms, is irrational. 10 In his Lordship's opinion, a claim should be available against a recipient from either type of trust estate 'to prevent what would otherwise be an unjust enrichment'.
11 The recipient's liability is to make restitution of what it received and nothing more. This is a significant limitation because the loss suffered by the trust estate by reason of an unauthorised distribution will often be greater than the amount received by the unauthorised recipient. Where, in relation to a particular transaction in breach of trust, the plaintiffs elect to take the traceable asset rather than make a personal claim against the trustee for restoration of the trust estate, the traceable asset will be 'the full measure of relief available to them' (Scott v Scott (1963) In Re Diplock, it was said that the amount recoverable was limited to the amount which could not be recovered from the trustee. 13 In other words, the beneficiaries must recover what they can from the trustee before recovering any amount from the recipient. This restriction was supposed to be related to the equitable nature of the claim. The 'absence or exhaustion' of the beneficiaries' claim against the trustee was taken to be 'the justification for calling for equity to come to the aid of the law'.
14 In Re Diplock, where the trustee had made the payments under a mistaken belief that a will provision was legally enforceable, there was no common law claim for money had and received, but the rule is clearly not concerned with the absence or exhaustion of that claim. It is concerned with the exhaustion of the claim against the trustee for restoration of the trust estate, which is an equitable claim. As Lord Nicholls remarked, the problem is 'internal to equity'.
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III. Statutory Reform
The Western Australian and Queensland statutory provisions do three things. First, they provide that a personal restitutionary claim of the Re Diplock type is available in all cases of incorrect distribution of trust property.
16 Second, they create statutory change of position defences under which a recipient could, under certain conditions, be relieved of liability to repay the whole or part of what it received.
17 These reforms were justified. There is nothing in the rationale of the personal restitutionary claim that demands that it be confined to cases involving deceased estates. The change of position defence is welcome because recipients who have disbursed the funds that they received may suffer hardship if required to repay.
Third, and more contentiously, the statutes set down rules about the order of enforcement of claims against the trustee and claims against recipients. The Western Australian legislation reverses the Re Diplock order of enforcement. No remedy may be enforced against the trustee until the beneficiary has exhausted 'all other remedies available to him, whether 13 under this section or in equity or otherwise'. 18 This language clearly encompasses claims to traceable assets held by recipients, knowing receipt or assistance claims and personal restitutionary claims against recipients.
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The Queensland Law Reform Commission took the view that there was 'no virtue whatever in placing the primary responsibility for a wrongful distribution on the distributee'.
20 Accordingly, the Queensland legislation affirms the rule stated in Re Diplock, 21 so that the personal restitutionary claim against the recipient cannot be enforced until all remedies, personal and proprietary, against the trustee have been exhausted.
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IV. The Pitfalls of Reform
A. Order of enforcement of claims
The Queensland provision emphasises the trustee's culpability in respect of the incorrect distribution. The trustee should be primarily responsible for putting things right. This premise is open to challenge. Certainly, the culpability of the executor in Re Diplock was of the slightest variety. The executor had acted in accordance with the terms of the will. The executor's mistake was simply to assume that the relevant clause of the will was legally enforceable when it was not. A conclusion that such a trustee should always bear the burden of restoring the trust estate ahead of a recipient who has made a windfall gain is questionable.
The greater difficulty is that recipients, unless they are knowing recipients, are not liable to restore the trust estate. Their liability is limited to the value of what they have received. Under the Queensland provision, the recipient is liable to give back only so much of what it received as is necessary to make up for the trustee's inability to restore the trust estate in full. If, on the other hand, Lord Nicholls is correct is saying that the Re Diplock claim 'presupposes that the recipient was enriched by a windfall gain', 23 a requirement that claims against the trustee be exhausted first does not harmonise with the rationale for making the recipient liable. The recipient should be liable to give back what it received regardless of the trustee's means to restore the trust estate. The rule that claims against the trustee must be exhausted first protects a recipient on the basis of the happy circumstance that the trustee has the resources to restore the trust estate.
Equally, it is not clear that a trustee should be relieved of liability to the extent that the trust estate can be restored by recovering what has passed into the hands of third parties or, where there is a knowing recipient, by making the recipient personally liable to restore the trust estate. Under the Western Australian legislation, the difference between cases in which remedies can be enforced against trustees and those in which they cannot be is the happy circumstance that third parties have either traceable assets or sufficient monetary resources to pay back the amounts that they received. Where a third party is a knowing recipient, that third party is jointly and severally liable to restore the trust estate on account of the third party's culpability in respect of the breach of trust being as great as that of the trustee, but the third party is not necessarily any more culpable than the trustee. Of course, it may be convenient for a plaintiff to enforce first any of the remedies against third party recipients on the basis that it is easy to do so compared to requiring the trustees to restore the trust estate using their own resources, but it is difficult to see any principled justification for requiring plaintiffs to do so. Creighton and Bant have remarked that it would be 'preferable simply to eliminate any requirement for exhaustion of remedies'.
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B. Redundancy
In Re Diplock, the beneficiaries had to rely upon equity to found their restitutionary claim against the recipients because a common law claim would not have been available. At the time, it was generally believed that a common law action for money had and received was not available where the payer's mistake was a mistake as to the law. The 'mistake' in Re Diplock was an assumption that the provision of the will under which the payments were made was legally enforceable. The provision was unenforceable because the trustee's discretion to choose recipients encompassed entities that did not have charitable purposes. This was a mistake as to law.
By the end of the 1990s, in both England and Australia, it had been recognised that money paid under a mistake of law is recoverable by way of a common law action. 25 In so far as situations involving receipt of funds from trustees fall within the scope of a general common law rule that demands the restitution of mistaken payments, then the equitable claim would be redundant. Equity operates on the basis that the common law is inadequate to do justice, rather than on the basis that the payer is a trustee. The common law claim applies to all recipients. It is not restricted to funds received from deceased estates. A plaintiff who relies on the common law claim would not have to exhaust any remedies that are available against the trustee before enforcing the claim. It has become clear that a defendant recipient would, in appropriate cases, be able to invoke a common law change of position defence. 26 The proper plaintiff in a claim for money had and received against the recipient of trust funds is the payer of the funds -that is, the trustee. A beneficiary is not normally entitled to bring an action in place of the trustee, but it is clear that a beneficiary could bring a derivative action against a debtor of the trustee if the action 'is needed to avoid injustice'. 27 It has been argued that a beneficiary may bring a derivative action where the trustee 'unjustifiably fails to bring an action to protect the trust'. 28 The trustee would be obliged to recover the incorrect distribution from the recipient. This would be an aspect of the trustee's duty to restore the trust estate. Beneficiaries could compel the trustee to bring the action, so the derivative action simply aggregates the beneficiary's action to compel the trustees to recover the debt and the trustee's action against the recipient. 29 The cumulative effect of the abrogation of the fact/law distinction and the availability of derivative actions is that beneficiaries can bring common law claims to recover the funds incorrectly distributed. Therefore, statutory provisions which entrench the Re Diplock claim as part of the law and set down prerequisites to its enforcement might be seen to be redundant.
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V. Conclusion
To preserve the Western Australian and Queensland statutory provisions on recipient liability in their current form is to retain unnecessary complication and to invite confusion. It is time for the content and form of these provisions to be reconsidered. There should be a shift from prescribing the order of enforcement to allowing plaintiffs to choose the order in which remedies are enforced, subject to a provision that the total amount recovered by way of personal claims against the trustees and recipients should not exceed the total amount required to restore the trust estate.
